OFFICERS

Chairman

James W. Saunders,
Saunders Brothers, Inc.

Vice Chairman

Matt Faulconer,
Rappahannock Electric Coop.

Secretary

Ollie W. Kitchen, Jr.,
MeadWestvaco Corporation

Treasurer

Robert B. Bahr,
Pilgrim’s Pride

Ex-Officio

Charles T. Wood,
Attributes for Success, LLC

DIRECTORS
Chris Atkins, Ex-Officio
Virginia FFA
Everett B. Birdsong,
Birdsong Peanuts
Alvin W. Blaha,
Laurel Farms, Inc.
Bette B. Brand,
Farm Credit of the Virginias
Dr. Daniel E. Brann,
Brann Farms
Louis L. Brooking, Jr.,
Brookmeade Sed Farm, Inc.
Thomas H. Byerly,
Triple T Farms
David M. Chilton,
Universal Leaf Tobacco Co.
John F. Davis,
Camden Farms
Ann Hutchinson Duff,
Smurfit-Stone Container Corp.
Dick Fisher,
Va. Turfgrass Council
William H. Hayter,
First Bank & Trust Co.
Ann L. Heidig,
Lake Anna Winery
Eric Holter,
Augusta Coop. Farm Bureau
John Leber,
Cavalier International, Inc.
Stewart T. Leeth,
Smithfield Foads, inc.
David A. Leonard,
Leonard Companies
Charles Martin,
Altria Client Services
Glenn Martin,
State Fair of Virginia
Neal H. Martin,
Midwest Farms, LLC
David R. Medley,
U.S. Trust/Bank of America
Sonny Meyerhoeffer,
Double M Farms
Brian Mosier,
Mecklenburg Electric Coop.
Douglas R. Phillips,
Phillips & Turman Tree Farms
J. Hudson Reese,
Reese Farms, Inc.
Claiborne B. Roberts,
Colonial Farm Credit
C. M. Saunders, IlI,
Saunders Farms
Richard E. Schneider,

Scuthern States Cooperative, [nc.

Larry E. Seamans, Sr.,
Md. & Va. Milk Producers Coop.
Daniel K. Shreckhise,
Shreckhise Nurseries
Linda V. Smith,
Old Dominion Grain, Division of
Mennel Milling Co. of Va., Inc.
Steve Sturgis,
Assn. of Va. Vegetable & Potato
Growers
O. Bryan Taliaferro, Jr.,
Montague Farms, Inc.
Gerry L. Underwood,
Perdue Agribusiness

STAFF

Donna Pugh Johnson,
President

Katie K. Frazier,
Vice President-Public Affairs

Jennifer Chambers,
Administrative Assistant

VIRGINIA AGRIBUSINESS COUNCIL

701 East Franklin Street, Suite 503

P. O . Box 718, Richmond, VA 23218-0718

(804) 643-3555 Fax (804) 643-3556

va.agribusiness@att.net; www.va-agribusiness.org We Represent Virginia Agribusiness with a Unified Voice

October 20, 2009

Mr. Thomas Dowd, Administrator

Office of Policy Development & Research Employment and Training Administration
U.S. Department of Labor

200 Constitution Ave., NW, Room N-5641

Washington, D.C. 20210

RE: RIN 1205-AB55- Temporary Agricultural Employment of H-2A Aliens in the United
States; Proposed Rule

Dear Mr. Dowd:

On behalf of the members of the Virginia Agribusiness Council, we submit the following
comments concerning the proposed action of the US Department of Labor (DOL) for
regulation of Temporary Agricultural Employment of H-2A Aliens in the United States (RIN:
1205-AB55). The Virginia Agribusiness Council represents the agriculture and forest
producers, suppliers, marketers, processors, and commodity associations who make up the
number one industry in Virginia. As the “unified voice of Virginia agriculture and forestry”
the Council has a combined membership of over 40,000 persons.

Many Virginia agribusinesses rely on the availability of legal immigrant labor. Farmers need
laborers to perform arduous, seasonal work in tobacco, fruit and vegetable fields, nurseries,
and greenhouses. The DOL proposed regulation does not enhance a system for legal, skilled,
affordable, and accessible foreign and domestic workforce for the agribusiness industry. In
fact, the proposed rules will potentially drive more producers away from utilizing the H-2A
program due to the increased and costly regulatory burdens now placed upon these program
employers. Instead of streamlining and simplifying regulatory processes to encourage
agricultural businesses to utilize this program, these changes go in the opposite direction.

While the current H-2A program seeks a balance between the needs of employer with those
of US and H-2A workers, the proposed rule appears to be primarily focused on protecting US
and H-2A workers from program violations. The preamble of the proposed regulations
criticizes the current H-2A program regulations (in place for less than one year) for not
increasing H-2A program usage. However, this decrease may in large part be due to the
regulatory uncertainty for many farmers caused by the December 2008 finalization of the
current rules, coupled with DOL’s issuance of a rule in late May 2009 to suspend the new H-
2A program, and a subsequent injunction issued in late June 2009 by the US District Court in .
North Carolina. In addition, the program criticism does not take into account labor demands
that have changed due to changes in crop production.
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Our members are concerned with the following specific provisions of the proposed
regulations:

Reinstatement of the USDA Farm Labor Survey data to calculate the AEWR

This proposed change not only raises the average AEWR in Virginia by an estimated 25%, it
also establishes the AEWR as the minimum wage rate for H-2A employees and US workers
performing agricultural labor in Virginia. The proposed combination of wage rates for
supervisory, skilled, and unskilled labor in effect artificially raises the wage rate for unskilled
labor. This additional increase in wages is not the only benefit provided by the employer to
the H-2A employees. Participation in the program becomes quite costly when the expense of
transportation, housing, and other worker benefits required by the program are added in.

Increasing transportation and subsistence fees paid for by H-2A program employers

The new requirement to pay added transportation fees (not from the origin of recruitment but
from the H-2A worker’s home), and expansion of the types of visa costs subject to
reimbursement, combined with the wage rate increases, will add significant financial burdens
to this program for H-2A employers.

Streamlined attestation and application process eliminated
Current regulations allow for a more efficient and timely processing of employer applications

by creating a streamlined attestation process. The proposed elimination of this streamlined
process to be replaced with a partial return to a certification process that allows the certifying
officer to decide whether the adequate labor market test has been performed is a major step
backward. Coupled with the elevated penalties for non compliance, many of the benefits of
streamlining government programs for H-2A employers would be eliminated with this
change.

Reinstatement of the “50 Percent Rule”

The “50 Percent Rule”, the requirement for H-2A employers to hire any domestic worker
who applies through 50% of the H-2A contract period, was removed in the current
regulations. However, this protection for US domestic workers was replaced by expanded
domestic worker recruitment period from 60 to 75 days from the date of need, and acceptance
of U.S. workers through 30 days after the date of need. In sharp contrast, and of great
concern, is the proposed regulation’s return to the “50 Percent Rule”, along with the
expanded domestic worker recruitment period. The current 30 day rule is sufficient to protect
displacement of US workers from H-2A workers, and does not create the penalization of both
the H-2A worker and H-2A employer that is the result of the “50 Percent Rule”.

Addition of reforestation and pine straw activities to the definition of agricultural labor and
services

In effect, reforestation workers previously admitted under the H-2B worker program would
become H-2A workers, and thus, employers who will need this workforce will become
subject to the many rules and regulations of the H-2A worker program. It is unclear as to
how the proposed rule change to add reforestation and pine straw activities to the H-2A
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program will affect the H-2B program, or if it will in fact, create further confusion for these
employers as to use of any foreign worker visa program. While a positive step will be no
limitation in the amount of worker visas issued each year, as in the H-2B program, inclusion
into the proposed H-2A program is full of regulatory and financial burdens for employers.

The proposed regulations lack balance that is critically needed to assure US and H-2A
program workers are protected, while providing agribusiness employers a legal, skilled,
affordable and accessible workforce that includes foreign workers. DOL’s proposed
regulations will increase the cost of compliance for H-2A program employers, and the
regulatory burden for participating employers, rather than streamlining these processes. We
urge your diligent efforts to find this necessary balance in either rewriting the regulations or
returning to the current regulations.

Sincerely,

A 7{7)/9/@

Donna Pugh Johnson
President



